Introduced by Council Member Boyer:

ORDINANCE 2014-723
AN ORDINANCE related to the Office of General COunsel; Repealing Chapter 1 (general provisions) of article 7 (departments) of the charter of the city of jacksonville to move chapter 1 provisions to article 6 (Mayor); AMENDING Article 7 (Departments) of the charter of the city of jacksonville, to remove the selection committee for the general counsel, to clarify the terms and qualifications of the general counsel, and to allow for removal of the general counsel by the city council; PROVIDING FOR REFERENDUM APPROVAL OF THIS ORDINANCE; PROVIDING FOR A FINANCIAL IMPACT STATEMENT TO BE DEVELOPED AND PLACED ON THE BALLOT;  DIRECTING THE SUPERVISOR OF ELECTIONS TO PLACE THE REFERENDUM QUESTION ON THE 2015 SECOND GENERAL ELECTION BALLOT ON MAY 19, 2015; PROVIDING AN EFFECTIVE DATE.


BE IT ORDAINED by the Council of the City of Jacksonville:


Section 1. 
Repealing Chapter 1 (General Provisions), Article 7 (Departments) of the Charter of the City of Jacksonville.
Chapter 1 (General Provisions), Article 7 (Departments) of the Charter of the City of Jacksonville, a copy of which is attached hereto as Exhibit 1, is hereby repealed and reserved in its entirety. For purposes of this section, Chapter 1 (General Provisions) is moving to Sections 6.09 through 6.13 of Article 6 (Mayor) of the Charter of the City of Jacksonville.
Section 2. 
Amending Article 6 (Mayor) of the Charter of the City of Jacksonville, to create new Sections 6.09 through 6.13. Article 6 (Mayor) is hereby amended to create new Sections 6.09 through 6.13 to read as follows:

PART A.

CHARTER LAWS

CHARTER OF THE CITY OF JACKSONVILLE

*  *  *

ARTICLE 6.  Mayor 
*  *  *

Sec. 6.09. Directors of departments. 

There shall be a director of each department who shall be the principal officer of the department and responsible for all of its operations. Each director shall be appointed by the mayor and shall be confirmed by the council and shall serve until removed by the mayor. Each director shall conduct the affairs of his department in accordance with the rules and regulations made by the mayor. Each director shall be subject to the supervision and control of the mayor in all matters and shall be responsible for the conduct of the officers and employees of his department, for the performance of its function, and for the custody of books, records, papers, and property under its control. The mayor may also appoint such deputy directors of each department as he deems advisable and the council may approve. 

Sec.6.10. Division and division chiefs. 

The work of each department shall be distributed among such divisions thereof as are established by this charter, or hereafter created by ordinance. Each division shall have a division chief who shall be the principal officer of the division and responsible for all its operations. Each division chief shall be appointed by the mayor and confirmed by the council and shall serve at the pleasure of the mayor. 

Sec. 6.11. Changes in departments. 

Changes in the departmental organization of the consolidated government, including combinations, terminations, or creations of departments or divisions, transfers of responsibility between departments or divisions, or changes in the salaries of department directors or division chief, may be made by ordinance adopted by a majority of the membership of the council. Any such ordinance may vary, alter, or abolish any provision contained in this article, except the provisions of sections 7.101, 7.102, this section, and section 7.201 through section 7.220, inclusive. 

Sec.6.12. Utilization of central services. 

All of the services provided by the central services department and the personnel department shall be utilized by all offices, departments, and boards of the consolidated government and by all independent agencies, except when otherwise provided by law or directed by the council or by this chapter. For the purposes of utilization of central services by independent agencies the services of the personnel department shall be deemed to be services of the central services department of the city. Independent agencies shall compensate the consolidated government for all services provided to the independent agencies. 

Sec. 6.13. Public health division. 

A public health unit under chapter 154, Florida Statutes: 

(a)
The public health division shall be a full-time public health unit under the provisions of chapter 154, Florida Statutes. The public health officer shall be the director of the public health unit. He shall be a doctor of medicine or a doctor of osteopathy who is trained in public health administration eligible for licensure to practice in the State of Florida. The director and personnel of the public health unit shall be employed and their duties and compensation fixed and determined in accordance with the provisions of s. 154.04 and chapter 110, Florida Statutes. The functions of the board of county commissioners under chapter 154, Florida Statutes, shall be performed by the director of the health, welfare and bioenvironmental services department. 

(b)
In order to effectuate the orderly conversion of the public health division into and its establishment as a full-time public health unit: 

(1)
Election to become state employees.—All personnel employed in the public health division who are under the civil service system of the city and who so elect shall be employees of the public health unit under the State Career Service System provided by chapter 110, Florida Statutes, with salary and pension rights as determined in accordance with the following: 

(i)
Classification and salaries.—The state Department of Administration shall cause said employees becoming members of the State Career Service System to be classified and placed in the appropriate class of position therein. Such action shall cause no decrease in salary even though a change in class title may result and such action will result in a salary increase if the position occupied by the employee is allocated to a class assigned to a pay range the minimum of which is above his city salary. If the maximum salary for the appropriate class is less than that which had been paid by the city to the employee, there shall be no reduction in salary, but the employee's salary shall be frozen until such time as the employee is eligible for salary increases in accordance with the State Career Service System. 

(ii)
Pensions.—The said employees becoming members of the State Career Service System who are members of the 1937 pension fund as amended, for employees of the City of Jacksonville, under the provisions of chapter 18610, Laws of Florida, acts of 1937, on the effective date of this act, may remain and continue as members of said fund and nothing contained herein shall impair or diminish the rights and benefits of said employees under said pension plan. However, any of said employees may elect to discontinue membership in said pension fund of the city and become a member of the Florida Retirement System provided for by chapter 121, Florida Statutes, but may not have membership in both of said pension and retirement plans or systems at the same time. Those city employees who elect to transfer to the Florida Retirement System shall be brought under said Florida Retirement System as a "covered group" as defined by s. 121.021(34), Florida Statutes, 1970 Supplement, shall participate in said retirement system as provided in s. 121.051, Florida Statutes, 1970 Supplement, shall participate in said retirement system as provided in s. 121.051, Florida Statutes, 1970 Supplement, and may receive credit for past municipal service as provided in s. 121.081, Florida Statutes, 1970 Supplement. The number of years or portions thereof of membership in said 1937 employees' pension fund shall be as certified by the trustees of said pension fund. After such transfer, said employee shall earn retirement credit in accordance with the provisions of the Florida Retirement System. The city will cause to be remitted from its pension fund to the Florida Retirement System upon the transfer of any employee, a sum equal to 100 percent of the employee's total contributions into the city pension fund, and a like amount as the employer's matching contributions, not to exceed the total contributions plus interest required for past services by chapter 121, Florida Statutes. After such conversion, the regular deduction for the Florida Retirement System will be made in accordance with chapter 121, Florida Statutes. Deductions shall be made from the salaries of employees who continue their membership in the city pension fund, in the full amount as may be required from time to time by law. The amount of said pension deductions shall be remitted forthwith by the state to the city which shall place said sums of money in said pension fund. Matching contributions to said pension fund during said period of time shall be made by the state and the city as follows: the state shall be liable for and pay into said pension fund a matching contribution equal to that which is required to be made from time to time for employees who are members of the 1937 pension fund, provided that such matching contributions by the state shall not exceed the total matching contributions required for state employees under the Florida Retirement System including social security contributions. 

(iii)Other benefits.

a.
On the effective date of this act, said employees' accumulated vacation (annual) leave and sick leave credits, hereinafter referred to as transferable leave credits accrued while under the consolidated City of Jacksonville shall be transferred to the Department of Health and Rehabilitative Services and shall be handled separate and distinct from future leave accounting under the Career Service System. Said employees' transferable leave credits accrued while under the consolidated City of Jacksonville shall be certified by that city's personnel manager and forwarded to the Department of Health and Rehabilitative Services. Accrual leave rates under the personnel rules and regulations of the consolidated City of Jacksonville shall cease and said employees' new leave accrual rates under the Career Service System shall commence on the date of transfer. Said employees' continuous and creditable service with the consolidated City of Jacksonville shall be used in determining leave accrual rates under the Career Service System. Said employees may expend transferable leave credits accrued while under the consolidated City of Jacksonville only after leave accumulated under the Career Service System has been expended. Upon retirement, termination, or death, the Department of Health and Rehabilitative Services will provide the consolidated City of Jacksonville with an affidavit regarding the recorded and unused transferable leave credits accrued by the employee while under the consolidated City of Jacksonville. The city will compensate the employee or their survivors or estate for all unused leave credit according to the provisions of law which prevailed on the effective date of this act and computed on the basis of said employees' salary at the time of said retirement, termination or death. 

b.
On transfer, the pay schedule of each employee shall reflect an increase in salary of a sum equal to the cost of hospitalization, medical, life, and professional liability insurance benefits provided by the city for said employees. Thereafter, said employees transferred to the state Department of Health and Rehabilitative Services may receive hospitalization, medical, and life insurance benefits in such group plan and on the same basis as is from time to time provided for other employees of the Department of Health and Rehabilitative Services. 

(iv)
The said employees shall be paid their salaries by state voucher from which shall be deducted items required by law, and such deductions as are being made by the city for said employees on the effective date of this act. 

(2)
Nothing herein shall affect the status, right, and privileges of city employees who do not elect to transfer to the State Career System, except as provided in paragraph (3). No position held by any employee of the city division of public health, who remains a city employee under this act shall be abolished by the city without prior approval by the city civil service board. The positions or classifications of such employees electing to remain city employees in the health, welfare, and bioenvironmental services department shall not be impaired or reduced and they shall retain such positions or classifications with the same rights, privileges, and guarantees as provided by the civil service system of the City of Jacksonville for employees who are subject to said system, except as provided in paragraph (3). 

(3)
All employees hired on or after the effective date of this act in the public health unit herein created shall be members of the State Career Service System and the Florida Retirement System without any election. In addition, whenever any position in the city division of public health which is subject to the civil service system of the city becomes vacant by reason of the promotion, transfer, resignation, discharge, death, retirement, or otherwise of the employee holding the same, and the state Department of Administration creates an equivalent position in the local health unit herein created under the State Career Service System, the city civil service system position shall be automatically abolished without the necessity for approval by the city civil service board and the position shall thereafter be a part of and subject to the State Career Service System. Notwithstanding the transfer of said position from the civil service system of the city to the State Career Service System, all employees, whether city employees or state employees, who meet the eligibility requirements of either the city civil service system or the State Career Service System for taking the promotional examination to be held with 60 days after said position becomes vacant, shall be eligible to take said examination; but any person who is appointed to fill said vacant position shall be or become a member of the State Career Service System without any election, whether or not he was a member thereof before said appointment. Any city employee who is appointed to a vacant state position under the provisions of this paragraph shall be deemed to have transferred to the State Career Service System and the transfer provisions of subparagraphs (b)(1)(ii) and (iii) shall apply thereto. 

(c)
All moneys appropriated by the city for the operation and maintenance of the public health unit, under the provisions of chapter 154, Florida Statutes, including the amounts required to provide the benefits preserved by this act to employees becoming members of the State Career Service System, and all fees collected for services of the public health unit shall be paid to the Department of Health and Rehabilitative Services, or any successor state agency, for deposit with the State Treasurer in the full-time public health unit trust fund of the consolidated government of the City of Jacksonville for the uses and purposes of said fund. The city shall receive credit in the full-time public health unit trust fund for the amounts paid by the city for salaries and other benefits of employees of the city who elect to remain employees of the city under the provisions of this act, and for all other benefits paid by the city required by this act, for matching credit, and all other purposes, as if such funds are actually deposited into the full-time public health unit trust fund. 

(d)
The council may not vary, alter, or abolish any provisions contained in this section, notwithstanding the provisions of section 7.103 repealed of this chapter.

Administrative and logistical support to the public unit will normally be provided by the state but, on specific agreement by both parties, various logistical support as agreed upon may be supplied by the central services department of the City of Jacksonville and costs billed to the public health unit trust fund.

Section 3.
 
Amending Article 7 (Departments) of the Charter of the City of Jacksonville. Article 7 (Department) of the Charter of the City of Jacksonville, is hereby amended to read as follows:

PART A.
CHARTER LAWS
CHARTER OF THE CITY OF JACKSONVILLE
*  *  *

ARTICLE 7.  Departments 
*  *  *

Sec. 7.201. Office established; general responsibility.

There is established a department an office of the City of Jacksonville to be known as the office of general counsel, which shall have the responsibility for furnishing legal services to the city and its independent agencies, except that the council may create an office of legislative counsel within the legislative branch whose purpose shall be to advise and assist the council and its committees and members in the achievement of a clear, faithful and coherent expression of legislative policies and to perform such other related duties for the council as the council may by ordinance direct. For purposes of utilization of central services by the city and its independent agencies, the services of the office of general counsel shall be deemed to be central services or services of the central service department, as the case may be. The general counsel shall provide to any member of the Duval County legislative delegation who resides in Duval County upon request an opinion on any matter relative to the government of the City of Jacksonville or any of its independent agencies.  
The engagement of private counsel for the city shall require written certification by the general counsel of its necessity, and shall be in accordance with procedures set forth by the council. 

The engagement of private counsel for the independent agencies shall require written certification by the general counsel of its necessity, and shall be in accordance with their respective charters.

The general counsel may hire, and shall supervise, assistant counsel to assist with the core mission issues of the independent agencies. Those assistant counsel may, in a manner coordinated between the general counsel and the independent agency, be housed, budgeted and paid directly by the independent agency.
Sec. 7.202. General counsel.

The head of the office of general counsel shall be the general counsel who shall be the chief legal officer for the entire consolidated government, including its independent agencies. The general counsel shall devote his/her entire time and attention to the business of the office, and shall not engage in the private practice of law, and shall not engage in any other legal or non-legal activities to supplement income except for private investments. Any legal opinion rendered by the general counsel shall constitute the final authority for the resolution or interpretation of any legal issue relative to the entire consolidated government and shall be considered valid and binding in its application unless and until it is overruled or modified by a court of competent jurisdiction or an opinion of the Attorney General of the State of Florida dealing with a matter of solely state law involvement or concern. 

The general counsel shall devote necessary resources and attention to all of its constituent elected officials, departments and agencies and shall make legal decisions on the merits for the consolidated government without preference to any official or agency. The general counsel shall work with its  constituent elected officials, departments and agencies to advise them on new or existing state laws interfacing their duties and responsibilities, as well as related standing ordinances and resolutions, and to educate them with regard to conflicting legal issues and to assist them in amicably resolving them. 
Sec. 7.203. Selection and term of general counsel.

The general counsel shall be an attorney licensed to practice law in the State of Florida and shall have at least 5 10 years' experience as a practicing attorney or judge in the practice of law. The general counsel shall be selected according to the following procedure. Upon the commencement of each mayoral term of office, the mayor shall appoint a selection committee comprised of five attorneys licensed to practice in the State of Florida. No more than two of the members of this committee shall be former general counsels of the city. The mayor shall endeavor to appoint two former general counsels to the committee, but in the event either or both refuse to serve, then the mayor shall appoint an attorney licensed to practice in the State of Florida to serve in the stead of either or both. The selection committee shall receive applications and may consider applicants of its own choosing. The committee shall select three qualified and available candidates to serve as general counsel and shall recommend these three to the mayor who shall select one to serve as general counsel. In the event that the mayor refuses to select one of the three as recommended, then the committee shall conduct another search and recommend an additional three candidates to the mayor. This procedure shall continue until the mayor has made his selection, giving due consideration for the needs of all city branches, agencies, and offices, appoint a general counsel for the consolidated government for that mayoral term. The person selected to serve as general counsel by the mayor shall be confirmed by resolution approved by no less than 13 members of the council elected for that mayoral term. Prior to confirmation, the council may seek the advice of constitutional officers, the Jacksonville Bar Association and former general counsels as to the qualification of the appointee to serve as general counsel.  The Mayor's appointment shall be acted upon by the Council within 60 days.   The term of the general counsel shall coincide with the term of the appointing mayor that appointed him. 

Sec. 7.204. Reappointment.

A general counsel may be reappointed by a newly elected mayor or by a mayor elected to serve a succeeding term of office. The reappointment of a general counsel shall be confirmed by resolution approved by no less than 13 members of the council elected for the succeeding mayoral term. Any general counsel who is reappointed by the mayor but who fails to receive the confirmation of council may, at the option of the mayor, continue to serve for a period of 6 months 60 days pending reconfirmation.  Council shall confirm or reject said reappointment within 60 days of the commencement of the new term. subsequent to the refusal of the council to confirm him. The mayor may resubmit the general counsel to the council for confirmation at any time during this 6-month period. In the event the general counsel is not confirmed by the council, then the position of general counsel shall become vacant and shall be filled according to the provisions of section 7.203. 

Sec. 7.205. Vacancy.

A vacancy occurring 1 year or less before the expiration of the mayoral term shall be filled by an acting general counsel appointed by the mayor and confirmed by the council. A vacancy occurring more than 1 year before the expiration of the mayoral term shall be filled in the manner provided in section 7.203.
Vacancies in the position of general counsel shall be filled as follows:

(a)
 An “acting” general counsel shall immediately be appointed, in writing, by the mayor, without the necessity of council confirmation, so as to ensure the continued faithful operation of the office of general counsel.  The person serving as “acting” general counsel shall perform all duties of the section 7.202 general counsel, but shall not serve in the “acting” position for a period exceeding 60 days.

(b) 
A new section 7.202 general counsel shall be appointed and confirmed as provided for in Section 7.203. 

No resigning or retiring general counsel shall remain on the payroll of the city as general counsel beyond the time he or she discontinues performing the official duties of the general counsel.

Sec. 7.206. Removal.

(a) The general counsel may be removed by the mayor, but such 
removal shall be only for cause misfeasance, malfeasance or criminal conduct. The removal of a general counsel by the mayor for cause shall be concurred in by a majority of the membership by resolution of the council approved by 13 members of the council. 
(b) The general counsel may also be removed by the council, 
but such removal by the council shall be only for misfeasance, malfeasance or criminal conduct. The removal of a general counsel by the council shall be by resolution of the council approved by 15 members of the council. 
Sec. 7.207. Assistant counsels.

The general counsel shall appoint assistant counsels and fix their compensation, subject to the approval of the mayor. The assistant counsels shall devote their entire time and attention to the business of the office and shall not engage in the private practice of law or any other legal or non-legal activities to supplement income except for private investments. 

Sec. 7.208. Corporation secretary.

Subject to applicable civil service laws and rules, the general counsel shall designate one of his employees an office of general counsel employee to serve as corporation secretary. 

Sec. 7.209. Duties of corporation secretary.

The corporation secretary shall be responsible for the custody and safekeeping of such records of the executive office of the mayor as the mayor shall designate and for the performance of such additional duties as may be delegated to him by the mayor. The corporation secretary is authorized and entitled to keep in his possession of a duplicate official seal of the city and to affix the seal on all papers and documents necessary to be executed by the mayor and on all certified copies of public records of which he or she has custody. 

Sec. 7.210. Litigation imprest fund.

There is authorized to be established in the office of general counsel, in the custody of the general counsel, a litigation imprest fund of not exceeding $500 2,500, which shall be available, without regard to fiscal years, for the expenses of litigation conducted or defended by the office of general counsel, including filing fees for actions commenced by the city or an independent agency in a state or federal court and for appeals taken by the city or an independent agency, witness fees required to be tendered to persons subpoenaed on behalf of the city or an independent agency, fees for service of process for designated agents within the city and for the several sheriffs of designated agents in other counties of the state or elsewhere, the reproduction or acquisition of necessary documentary evidence not in the official possession of the city or an independent agency to be used at a deposition, hearing, or trial, and similar expenses directly related to cases in litigation, but not including fees for special counsels or the payment of a monetary judgment against the city or an independent agency. The litigation imprest fund shall be maintained as a checking account in a bank located in the city and the general counsel shall prescribe rules for the withdrawal of funds from this checking account, including a requirement that checks be signed by at least two individuals in the office of general counsel. Periodically, as determined by the general counsel, a statement of the disbursements from the litigation imprest fund shall be presented to the city accountant, with such supporting documents as the city accountant requires, for reimbursements of the fund. Bank service charges shall be a proper expense item of the litigation imprest fund.
Section 4.

Referendum. 

(a)
A referendum of the qualified electors residing in Duval County, Florida is hereby called to be held on May 19, 2015, the 2015 Second General Election, to determine whether the changes to Article 7 of the Charter, which amends the Charter to remove the selection committee for the General Counsel; Clarify the term and qualifications of the General Counsel; and allow for removal of the General Counsel by the City Council, as set forth in this ordinance, shall become effective.

(b)
The referendum shall be held and conducted in the manner prescribed by law for holding elections under a referendum provision.

(c)
All qualified electors in Duval County shall be entitled and permitted to vote in the referendum.  The places and times of voting shall be those polling places and times established for voting by law.  The inspectors and clerks for the referendum shall be designated by the Supervisor of Elections in accordance with applicable State law.  


(d)
The Supervisor of Elections is authorized and directed, when printing the ballots and absentee ballots for use in the voting machines for the referendum election called hereinabove, to print the referendum question set forth hereinbelow on said ballots and absentee ballots at the appropriate place therefor.  Immediately after said question shall be provided a space for the voter to indicate whether the vote is "yes" or "no" on the question.

Section 5.

Notice of Referendum. The Supervisor of Elections is directed to ensure at least thirty (30) days notice of the referendum by publishing at least twice in a daily newspaper of general circulation in Duval County, once in the fifth week and once in the third week prior to the week in which the referendum is to be held, in the manner provided in Section 18.05 of the City Charter and as otherwise required by law.  


Section 6.

Ballot Title.  The Council hereby directs that the ballot title for the referendum question be in substantially the following form:

“AMENDING THE CHARTER; CONCERNING THE CITY OF JACKSONVILLE GENERAL COUNSEL” 


Section 7.

Official Ballot.  The Council hereby directs that the following referendum question, in substantially the form set forth below, be placed on the ballot at the election to be held on May 19, 2015, the 2015 Second General Election:

"Shall the Jacksonville Charter be amended to remove the selection committee for the General Counsel; Clarify the term and qualifications of the General Counsel; Allow for removal of the General Counsel by City Council?"

(_____)   YES.

(_____)   NO.

Section 8.

Referendum Results. The Supervisor of Elections for Duval County, Florida shall certify the results of the referendum to the Florida Department of State in accordance with law.  If a majority of the votes cast in the referendum shall be for the amendment, the amendment shall be approved, and shall take effect as provided in this Ordinance.  If less than a majority of the votes cast in the referendum shall be for the amendment, the amendment shall be defeated, and shall not take effect.


Section 9.

Exercise of County Powers.  This ordinance is enacted by the Council exercising all its lawful and authorized power, including, but not limited to, its power as the governing body of Duval County, Florida, under Section 3.01, of the Charter of the City of Jacksonville.


Section 10.

Financial Impact Statement.


Upon approval of this ordinance, the Supervisor of Elections shall, pursuant to Section 18.05(k) of the Charter, notify the Mayor, City Council President, General Counsel and Council Auditor, of their duty under Section 18.05(k) to prepare, within thirty (30) days of such notice, an up to seventy-five (75) word financial impact statement of the increase or decrease of any revenues or costs to the City of Jacksonville resulting from the implementation of the proposed charter amendment. 

Section 11.
Severability.
  If any section, clause, sentence, or provision of this act or the application of such section, clause, sentence, or provision to any person or bodies or under any circumstances shall be held to be inoperative, invalid, or unconstitutional, the invalidity of such section, clause, sentence, or provision shall not be deemed, held, or taken to affect the validity or constitutionality of any of the remaining parts of this act, or the application of any of the provisions of this act to persons, bodies, or in circumstances other than those as to which it or any part thereof shall have been inoperative, invalid, or unconstitutional, and it is intended that this act shall be construed and applied as if any section, clause, sentence, or provision held inoperative, invalid, or unconstitutional had not been included in this act.

Section 12.
Effective Date.  Except as herein provided, this ordinance shall become effective upon signature by the Mayor or upon becoming effective without the Mayor’s signature. If this ordinance is approved by a majority of the electors voting in the referendum scheduled herein, then the terms of sections 2 through 5 of this ordinance shall become effective immediately upon verification of the results of the referendum’s election vote.

Form Approved:

__/s/ Paige Hobbs Johnston
Office of General Counsel

Legislation Prepared By: Margaret M. Sidman

G:\SHARED\LEGIS.CC\2014\Ord\Boyer - OGC Charter Changes.doc
PAGE  
- 22 -


